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现象可能造成一国在 BIT 项下的承诺超越 WTO 的水平，进而引发 BIT 与 WTO
体制的不协调。
本文第二章和第三章旨在分别从实体和程序层面分析 BIT 的 WTO 递增效
应。就实体层面而言，本文选取了 WTO 体制内的 GATS 和《TRIPS 协定》作为
研究对象，比较二者与 BIT 在调整范围和制度设计方面的异同，并着重分析了
BIT 对于 GATS 的准入前国民待遇和《TRIPS 协定》的强制许可制度的递增效应。
就程序层面而言，本文回顾了当前学术界对于 BIT 中普遍存在的 ICSID 仲裁机

















第四章探讨 WTO 与 ICSID 这两个争端解决机制的管辖权冲突及其协调问
题。在国际贸易与投资法制一体化的背景下，政府管制措施可能引发识别冲突的









法的影响这一研究视角不同，本文注重从 BIT 角度切入，研究以 BIT 为代表的


















Since the 1970s, the integration of international trade and investment has
attracted increasing attention among economists. In the current wave of economic
globalization, the integration of international trade and investment is becoming closer,
which highlights the necessity and urgency for countries and even the whole
international community to coordinate their trade and investment disciplines.
However, due to historic reasons, the international trade and investment regimes have
been under separate and parallel development. Despite the fact that several
agreements such as the General Agreement on Trade in Services (GATS), Agreement
on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement) and the
Agreement on Trade-Related Investment Measures (TRIMs Agreement) have been
reached under the WTO regime, such attempts are limited and still far from enough.
In addition, while multilateral trade negotiations are faltering, the BIT regime has
been expanding both in a broader and deeper sense. Therefore, it is worthy of
discussions on the ideal and reality of integration of WTO and BIT regimes, and how
far the BIT regime under bilateral development path has gone beyond the multilateral
WTO regime. Such discussion would benefit the rule-making of the current BIT
program and the future multilateral investment agreement as well.
In light of the above reasons, this dissertation attempts to draw reference from
the economic theory of trade and investment integration, and discuss BIT’s WTO-plus
effect in the context of integration of international trade and investment law. Besides
preface and conclusion, this dissertation consists of four chapters.
In Chapter One, the author reviews the origin and refection of the trade and
investment integration theory. Based on this economic motivation, the author explores
the ideal and reality of formal and substantive integration of the WTO and BIT
regimes. Additionally, the author analyzes the unique bilateral development mode of
BIT and its comparative disadvantages on its formal rationality and institutional law,
which results in the WTO-plus effect as well as its incompatibility with the WTO
regime.
From the substantive and procedural perspective, the second and third chapter















dissertation chooses GATS and the TRIPS Agreement as the representative research
objects, compares the differences and similarities between these two agreements and
BIT in their coverage and main disciplines, especially the pre-establishment national
treatment under BIT and the compulsory licenses rules under TRIPS Agreement. In
regard of the procedural part, the author firstly reviews the existing assessment on the
effectiveness of ICSID and WTO dispute settlement mechanisms, and then based on
the latest development of the two mechanisms, re-examines their effectiveness in
protecting the benefit of private investors.
Chapter Four discuss the potential jurisdictional conflict between the WTO and
ICSID dispute settlement mechanisms and its coordination. The author points out that,
in the context of integration of international trade and investment law, difficulties on
the clarification of governmental regulatory measures will arise, which may further
lead to the possibility of forum shopping between the WTO and ICSID dispute
settlement mechanisms. In this regard, traditional coordination method on
jurisdictional conflict may play limited role. It is better to be coordinated by the
specific tribunal/panel under its discretion on s case by case basis. But in the ultimate
sense, such coordination relies on the unification of the BIT and WTO substantive
declines.
















BIT Bilateral Investment Treaty 双边投资条约
DSB Disputes Settlement Body 争端解决机构
DSU Understanding on Rules and Procedures Governing the
Settlement of Disputes
《关于争端解决规则与程序的谅解》
EC European Community 欧共体
EU European Union 欧盟
FTA Free Trade Agreement 自由贸易协定
GATS General Agreement on Trade in Services《服务贸易总协定》
GATT General Agreement on Tariffs and Trade《关税与贸易总协定》
ICC International Criminal Court 国际刑事法院
ICJ International Court of Justice 国际法院
ICSID International Centre for Settlement of Investment Disputes
解决投资争端国际中心
ILC International Law Commission （联合国）国际法委员会
IMF International Monetary Fund 国际货币基金组织
IISD International Institute for Sustainable Development
（加拿大）可持续发展国际研究所
MAI Multilateral Agreement on Investment《多边投资协定》
NAFTA North American Free Trade Agreement 《北美自由贸易协定》
OECD Organization for Economic Co-operation and Development
经济合作与发展组织















《SCM 协定》 Agreement On Subsidies And Countervailing Measures
《反补贴协定》
《TRIMs协定》 Agreement on Trade-Related Investment Measures
《与贸易有关的投资措施协定》
《TRIPS协定》 Agreement on Trade-Related Aspects of Intellectual Property
Rights《与贸易有关的知识产权协定》
UNCITRAL United Nations Commission on International Trade Law
联合国国际贸易法委员会
WTO World Trade Organization 世界贸易组织
《巴黎公约》 Paris Convention for the Protection of Industrial Property
《关于保护工业产权的巴黎公约》
《伯尔尼公约》 Berne Convention for the Protection of Literary and Artistic
Works《关于保护保护文学和艺术作品的伯尔尼公约》
《华盛顿公约》 Convention on the Settlement of Investment Disputes between
States and Nationals of Other States
《解决国家与他国国民间投资争端公约》
《罗马公约》 Rome Convention for the Protection of Performers, Producers of




















Spain – Tariff Treatment of Unroasted Coffee, 13 Sept. 1979
2 L/6439-
36S/345
United States – Section 337 of the Tariff Act of 1930, 17 Jun. 1987
3. DS10/R Thailand – Restrictions on Importation of and Internal Taxes on
Cigarettes, 22 Dec. 1989
4. DS23/R United States – Measures Affecting Alcoholic and Malt Beverages,12
April 1991
5. DS2 United States – Standards for Reformulated and Conventional
Gasoline, 24 Jan. 1995
6. DS8 Japan – Taxes on Alcoholic Beverages, 21 Jun. 1995
7. DS27 European Communities – Regime for the Importation, Sale and
Distribution of Bananas III, 5 Feb. 1996
8. DS54 Indonesia – Certain Measures Affecting the Automobile Industry, 3
Oct. 1996
9. DS126 Australia – Subsidies Provided to Producers and Exporters of
Automotive Leather, Recourse to Article 21.5 of the DSU by The
United States, 4 May 1998
10. DS135 European Communities – Measures Affecting Asbestos and
Asbestos-Containing Products, 28 May 1998
11. DS139 Canada – Certain Measures Affecting the Automotive Industry, 3 Jul.
1998
12. DS141 European Communities – Anti-dumping Duties on Imports of
Cotton-type Bed Linen from India, 3 Aug. 1998
13. DS152 United States of America – Sections 301-310 of the Trade Act 1974,
25 Nov. 1998
14. DS161 Korea – Measures Affecting Imports of Fresh, Chilled and Frozen















15. DS285 United States – Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, 13 Mar. 2003
16. DS308 Mexico – Tax Measures on Soft Drinks and other Beverages, 16 Mar.
2004
17. DS332 Brazil – Measures Affecting Imports of Retreaded Tyres, 20 Jun. 2005
二、ICSID仲裁案例
1. ARB/77/2 S.A.R.L. Benvenuti & Bonfant v. Congo, 15 Dec. 1977
2. ARB/81/1 Amco Asia Corporation and others v. Indonesia, 27 Feb. 1981
3. ARB/82/1 Societe Ouest Africaine des Betons Industriels v. Senegal, 5 Nov.
1982
4. ARB/83/2 The Liberian Eastern Timber Corporation v. Liberia, 21 Jun. 1983
5. ARB/84/3 Southern Pacific Properties (Middle East) Ltd.v. Egypt, 28 Aug.
1984
6. ARB/96/1 Compañía del Desarrollo de Santa Elena S.A. v. Costa Rica, 22
Mar. 1996
7. ARB (AF)/99/1 Marvin Roy Feldman Karp v. Mexico, 27 May 1999
8. ARB (AF)/00/1 ADF Group Inc. v. USA, 25 Aug.2000
9. ARB/00/4 Salini Costruttori S.p.A. & Italstrade S.p.A., v. Morocco, 13 Jun.
2000
10.ARB/01/3 Enron Corporation Ponderosa Assets, L.P. v. Argentine, 11 Mar.
2011
11.ARB/01/6 AIG Capital Partners, Inc. and CJSC Tema Real Estate Company
v. Kazakhstan, 4 Jun. 2001
12.ARB/01/8 CMS Gas Transmission Company v. Argentine, 24 Aug. 2001
13.ARB/02/1 LG&E Energy Corp., LG&E Capital Corp. and LG&E
International Inc. v. Argentine, 31 Jan. 2002
14.Arb/02/16 Sempra Energy International v. Argentine, 28 Sept. 2007
15.ARB/03/8 Consortium Groupement LESI-Dipenta v. Algeria, 20 May 2003
16.ARB/03/9 Continental Casualty Company v. Argentina, 22 May 2003
17.ARB/03/29 Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Pakistan, 1 Dec.
2003















19.ARB (AF)/04/5 Archer Daniels Midland Company and Tate & Lyle Ingredients
Americas, Inc. v. Mexico, 8 Sept. 2004
20.ARB/05/7 Saipem S.p.A. v. Bangladesh, 24 Apr. 2005
三、NAFTA案例
1. Ethyl Corporation v. Canada, NAFTA (NUNCITRAL Arbitration), 24 Jun. 1998
2. S.D. Myers, Inc. v. Canada, NAFTA (NUNCITRAL Arbitration), 30 Oct. 1998
3. Methanex Corporation v. USA, NAFTA (NUNCITRAL Arbitration), 3 Dec. 1999
4. Pope & Talbot, Inc. v. Canada, NAFTA (NUNCITRAL Arbitration), 26 Jun. 2000
5. Canfor Corporation v. USA, NAFTA (NUNCITRAL Arbitration), 9 Jul. 2002
6. Tembec et al. v. USA, NAFTA (NUNCITRAL Arbitration), 3 Dce, 2003
7. Terminal Forest Products Ltd. v. USA, NAFTA (NUNCITRAL Arbitration), 31
Mar. 2004
四、其他案例
1. Certain German Interests in Polish Upper Silesia (Germany v. Poland), 1925 PCIJ
(Series A) No. 6
2. Factory at Chorzów (Germany v. Poland), 1927 PCIJ (Series A), No. 9.
3. Gubisch Maschinenfabrik v. Palumbo, Case 144/86, [1987] ECR4861, 4867.
4. Cross-Border Trucking Services, Secretariat File No. USA-MEX-98-2008-01,
NAFTA, 6 Feb. 2001
5. Occidental Exploration and Production Company v. Ecuador, UNCITRAL
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